DALE DAUGERTY
JUl E DAUGERTY

| BLA 94-849, 94-850 Deci ded April 7, 1997

Appeal s froma decision of the Sate Drector, Oegon Sate Gfi ce,
Bureau of Land Managenent, uphol ding, as clarified and nodified, a Notice
of Nonconpliance. (R 49485 ((R 100-92-02N CRMC 37258; CRWC 86145).

Affirned in part and set aside in part.

1 Federal Land Policy and Managenent Act of 1976: Surface
Managenent --Mning A ai ns: Surface Uses

The BLM properly issues a Noti ce of Nonconpl i ance
pursuant to 43 CF. R § 3809.2-2 when it determnes
that a mning clainant and operator has failed to
obtain required state permts and to conply wth all
pertinent state lans. A decision by a BBMSate Ofice
on review of a Notice of Nonconpliance for failure

to obtain required state permts wll be set aside

as prenature to the extent it finds the appel | ant
liable for additional incidents of nonconpliance not
rai sed in the appeal ed Noti ce of Nonconpl i ance.

APPEARANCES.  Dal e Daugherty and Juli e Daugherty, Mrtle Geek, QO egon,
pro sese; Donald P. Lawon, Esq., Gfice of the Regional Solicitor,
US Departnent of the Interior, Portland, Qegon, for the Bureau of
Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Dal e Daugherty and Juli e Daugherty have separatel y appeal ed fromthe
June 8, 1994, Decision of the Sate Drector, Qegon Sate dfice, Bureau
of Land Managenent (BLM, uphol ding, subject to clarifications and
nodi fi cations, a Notice of Nonconpliance (N\NO issued by the South Dougl as
Resource Area Manager, Roseburg Dstrict, BLM on Mirch 16, 1994. Because
the two appeal s ari se fromthe sane deci sion, we hereby consol i date them

n Decenber 31, 1991, Dal e Daugherty and Janes Hbol strom operators
of the Overburden and Védge unpatented pl acer mning clai ns (CRVC 37258

and CRVC 86145, respectively) held by the Gl den Lani ru M ning Conpany
(Gl den Laniru), filed a Notice to Gonduct Mning (perations (Notice) on
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the clains. 1/ The Notice stated that the operators pl anned to renove gol d
fromthe land using a trummel, a front end | oader, and/or a track hoe, and
that approxinately 6,000 yards of nateria woul d be noved between January 5
and Novenber 12, 1992, the specified operating period. The operators did
not intend to use any chemcal s and proposed to control pollution through
hol di ng ponds and daily nonitoring. The Notice also indicated that the
operators woul d inprove an old road and add a cul vert at Lees Qeek, and
that they would need to cut tinber in order to conduct their mning

oper at i on.

The BLMreviewed the Notice and by letter dated January 29, 1992,
i nforned Dal e Daugherty and Janes Hol stromthat the Notice was i nconpl et e,
and that the identified concerns woul d have to be resol ved before the
Noti ce woul d be consi dered acceptable. Specifically, BLMindicated that,
bef ore begi nning activities on the clains, the operators were required
to obtain a permt fromthe Qegon Departnent of Geol ogy and M neral
Industries (D3GAM) all ow ng di sturbance of nore than 1 acre of surface
or novenent of nore than 5,000 cubic yards of naterial in a consecutive
12-nont h peri od, and one fromthe Q egon Departnent of Environnent al
Quality (DEQ, authorizing activities which increase streamturbidity. 2/
The BLM al so pointed out the need for consultation wth the US H sh and
Wldife Service (P prior to the start of mning endeavors due to the
possibility that the proposed operation mght effect the northern spotted
ow. The BLMasked for further infornati on concerning the operators'
reclamation pl ans and recommended various recl amati on neasur es.

By letter dated April 7, 1992, DEQissued a Sate NNCto Dale
Daugherty and Janes Hol stromfinding that their construction and
operation of the settling pond on the clains violated Oegon Revi sed
Satutes (ARS) 468. 720 and 468. 740 and Oregon Administrative Riules (OAR
340-45-015. The DEQdetermined that the |ocation of the settling pond
alloned it to collect an inordinate anount of surface runoff, resulting in
insufficient freeboard to ensure nonoverflow during heavy rains, and that
the pl acenent of the pond in porous soil conditions created underground
seepage into Lees Oreek. The DEQ ordered i mmedi ate cl osure of the pond.

1/ The clains, which enbrace |ands in the SE%SE/4SWssec. 15 and | ot 3,
sec. 15, T. 286S, R 4 W, WIllamette Meridian, Douglas Gounty, O egon,
were | ocated by John E Holstrom Glden Laniru obtained its interest in
the clains fromJohn E Hol strompursuant to an option agreenent dated
Dec. 14, 1991. The case file contains a quitclai mdeed dated July 12,
1993, transferring title to the Overburden claimto Gl den Laniru, Jim

Hol strom and Dal e Daugherty. No quitclai mdeed for the Vdge claim
appears in the record.

2/  The record contains a copy of a CEQVdter Pollution Gontrol Facilities
Permt application signed by Janes Hol stromon Jan. 8, 1992, but apparent!|y
no permt was actually issued to the operators. See Discussion infra.
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In a biological opinionissued on August 3, 1992, FV% concl uded t hat
the harvest of tinber associated wth the Overburden/Védge pl acer mning
operation was not likely to jeopardi ze the continued exi stence of the
northern spotted ow. Accordingly, BLMauthorized the cutting of tinber
on the clains, and the operators felled the narked trees.

In a nonconpl i ance |l etter dated February 22, 1993, DEQfound that Dal e
Daugherty and Janes Hol stromhad di scharged highly turbid waste water into
Lees Qeek in violation of various Oregon statutes and regul ations. The
CEQfurther determned that building and altering the waste water treatnent
pond w thout the necessary permt violated applicabl e statutes and
regul ati ons. The DEQ advi sed the operators that it was referring the
violations to DEQs Enforcenent Section and requesting a BLMon-site
i nspection of the extensive | ogging done on the clains wthout effective
barriers to protect Lees O eek.

By Sipulation and Fnal Qder (Sipulation) dated January 26, 1994,
Dal e Daugherty and Janes Hol stromsettled the DEQcivil penalty assessnent
notices which fol l owed the two DEQ nonconpl i ance notices. In the
Sipulation, the operators agreed to pay a total civil penalty of $1, 800
plus interest and to submt a conplete application for a water pol | ution
control facilities general permt along wth their signed copy of the
Sipul ation.

The BLM conduct ed nunerous conpl i ance i nspections of the clai ns
begi nning in 1992 and nenorialized its findings on the conpliance
inspection forns contained in the case file. The BLMroutinely asked the
operators to correct any deficiencies noted during those i nspections.

By letter dated January 19, 1994, BLMadvi sed Dal e Daugherty and Janes
Hol stromthat its January 10, 1994, conpliance inspection had reveal ed
various problens requiring rectification to prevent a finding of
nonconpl i ance wth the regulations at 43 CF. R Subpart 3809. The
specified probl ens included: run-off of fuel into the creek; the poor
condi tion of the bridge which required rocking to prevent fuel and soil
fromentering the creek; the need for additional shaping and reseedi ng of
the spur road; inproper labelling of two 55-gallon druns; and the
i nadequat e di sposal and storage of mscel | aneous mni ng and househol d
supplies. The BLMal so indicated that, since the amount of disturbed
acreage appeared to have increased, it woul d conduct a survey to deternine
whet her the mining operation had di sturbed nore than 5 acres such that it
required the filing of a mning P an of (perations.

Dal e Daugherty responded by requesting a neeting and asking BLMto
notify himz24 hours before BLM personnel visited the clains so soneone
could be present during the inspection. In a February 17, 1994, neeting,
Daugherty inforned BLMthat he had cl eaned up the fuel |eak and fixed the
probl emw th the druns, and that he woul d work on the bridge and stream
access when site conditions permtted. The BLMagreed that witten notice
woul d be sent to hi mbefore a mid-Mrch rei nspection to ensure his presence
on the site.
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The BLMinspected the clains on March 10, 1994, wthout Daugherty
bei ng present. As docunented in the conpliance inspection form the
i nspector found that a second bridge had been constructed across the
creek, and that additional trees had been cut. She noted that one of the
55-gal lon druns did not have a newlabel, that a snall anount of diesel
fuel appeared on the surface near the first bridge, and that sanitation
facilities for the canper on the claimwere not evident. The inspector
further coomented that DEQ had advi sed BLMthat Daugherty had not pai d
the fine or resol ved the issues fromthe DEQ nonconpl i ance notices. She
recomrmended that BLMissue a NNC for failure to neet Sate and | ocal |aws.

h March 16, 1994, BLMissued its NNCto Dal e Daugherty and Janes
Hol strom finding that the operators had inproperly resuned m ni ng
operations prior to neeting all requirenents of BLMs January 29, 1992,
letter, and that the mning activities violated 43 CF. R § 3809. 2-2
because they did not conply wth all pertinent Federal and Sate lans. The
BLMspecified that the operators were required to have a permt fromDEQ
for activities increasing streamturbidity, and that all the requirenents
of the Sipulation wth DEQ had to be net before operations resuned,
i ncl udi ng paynent of the fines which DEQ had indicated were in arrears.
The BLM al so concl uded that the operators needed permtting fromD3GAM for
di sturbance of nore than 1 acre of surface or novenent of nore than 5,000
cubic yards of nmaterial in a 12-nonth period. The BLMdirected the
operators to provide proof of proper sanitation facilities for the canp
trailer according to Douglas Gounty standards and to obtain water rights
fromthe Oegon Departnent of Véter Resources through the Dougl as Gounty
Vter Master. The BLMplaced the NNCin full force and effect.

Dal e Daugherty appeal ed the NNCto the Oegon Sate DOrector as
provided by 43 CF. R 8 3809.4, conplaining that he had recei ved no notice
of the March reinspection. Apparently confusing the January 29, 1992,
letter identified inthe NNCwth the nore recent January 19, 1994,
letter, Daugherty asserted that the NNC did not enunerate any of the issues
raised inthe 1994 letter, all of which he clained had been appropriately
addressed. He also argued that the NNC was procedural | y defective because
it didnot give hima specified anount of tine to correct the nonconpli ance
as required by 43 CF.R 8§ 3809.3-2(b)(2)(d). As to the substantive issues
raised in the NNG Daugherty first disputed the Sate's jurisdiction over
mning clains |ocated on Federal lands. In any event, he maintai ned that
he did not need a DEQ permt since streamturbidity had not increased. He
contended that he had conplied wth all applicable |awns, that he had nade
paynents on the DEQfine, and that all DEQ nonconpliance natters had been
resolved in the Sipulation, |eaving himfree to continue mning
operations. He also denied that he needed a permt fromD3GAM and
indicated that he was in the process of resolving the sanitation and wat er
right issues.

In aquitclaimdeed executed on April 15, 1994, "JimHol stromand Dal e
Daugherty (Gl den Laniru Mning, Inc.)" transferred their interests in the

Qverburden placer mining claimto Julie Daugherty, Dale's wfe. The deed
did not nention the Wdge pl acer mining clai m
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In her June 8, 1994, Decision, the Sate DOrector naned Julie
Daugherty, in addition to Janes Hol stromand Dal e Daugherty, as the
affected parties and found that they had been in continual nonconpliance
since the issuance of the first letter of nonconpliance on January 29,
1992. She rejected Dal e Daugherty's contention that the Sate had no
jurisdiction over Federal lands, citing 43 CF. R 88 3809.3-1 and 3809. 3-2
as indirectly mandati ng conpliance with applicable Sate environnental
requi renents. She indicated that DEQ had advi sed BLMthat the civil
penal ty paynents were in arrears, thus undermni ng Daugherty's assertion
that the DEQviol ations had been resolved. The Sate Drector held that
all operators were required to conply wth Federal and Sate standards for
the disposal and treatnent of solid wastes, and that the record contai ned
no evi dence that proper sanitation facilities existed on the clains. She
al so stated that, according to the Douglas Gounty Véter Master, Q egon
Departnent of Véter Resources, State lawrequired a permt to appropriate
water fromLees G eek for use in the mning operations on the clains.
Accordingly, the Sate Drector denied the appeal .

A though she upheld the NNG the Sate DOrector did so subject to the
followng clarifications and nodifications:

1. The clainants/appel lants are not in conpliance wth
DOGAM requi renents pursuant to GRS 517. 750, 517.790, and 517. 810
because they have di sturbed an area greater than one acre and/ or
renoved nore than 5,000 cubic yards of naterial in a one year
period wthout obtaining a Sate operating permt or filing
the required bond or security deposit. The
claimants' /appel lants' [Notice] indicated that 6,000 yards of
naterial were to be renoved. This exceeds the 5,000 yard
threshol d wherein a bond and permit are requi red under
OAR 632-30-016(1)(e) (D, OGRS 517.750, 517.790, and 517.810.
onsequent |y, DOGAM issued a closure notice on May 19, 1994.
The cl ai nant s/ appel | ants wll need to cone into conpliance wth
DOGAM prior to any continued operation of the claings).

2. The DEQ has inforned BLMthat the cl ai nant s/ appel | ants
are inthe arrears on the nonthly paynents in satisfaction of the
[Sipulation]. The clainmants/appel lants nust cone into
conpl iance wth DEQ before continuing wth operation on the

claings).

3. Qegon Departnent of Véter Resources through the Dougl as
Qounty Vdéter Master requires a water right permt for water usage
fromthe creek. The clai nants/appellants wll need to acquire
such a permt before continuing their operation.

4. Rock the access to the original creek crossing fromboth
sides to control the transport of nud onto the bridge and into
the creek as the present conditions are causing nud to enter the
creek. This is unnecessary and undue degradation in violation of
43 R 3809. 2- 2.
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5. Rebuild the original bridge so as to insure that any
mud or other del eterious materials spilled on the bridge wll not
enter the creek as the present conditions are causi ng unnecessary
and undue degradation in violation of 43 C-R 3809. 2- 2.

6. Renove the unaut horized second bridge, which was
constructed across the creek in an area not covered under the
existing [Notice]. Thisis aviolation of 43 G/R 3809. 1-3(d).
Gonstruction of the bridge outside the area in the [Notice
i s unnecessary and undue degradation and al so viol ates 43 OFR
3809.2-2 as one creek crossing is adequate for the existing
mning operation. |f nore extensive access is necessary to
operate, you wll need to nodify or anend the Noti ce.

7. Submt a conpl ete anendnent to your Notice addressing
your operation beyond your proposed end date of Novenber 12,
1992, and beyond the boundaries of the previously submtted
Notice and nap. Include a new nap show ng all present and
proposed di sturbed areas and howthe areas wll be used includi ng
those areas proposed for occupancy use. (perating outside
the boundaries of a submtted Notice is a violation of 43 GR
3809.2-2. In order to cone into conpliance, a nodification or
anendnent to the Notice wll be required.

8. Hleanewapplication for tinber removal as required
by 43 GR 3821.4 as you have renoved tinber in excess of that
previously aut horized and narked. The cutting that has occurred
beyond that previously authorized is a violation of 43 GR 3821. 4
and is a trespass.

9. FRenove al|l unnarked druns and ot her chenical containers
and submt a witten spill prevention plan as you have stored
hazardous naterials on the site in a nanner that has | ed to water
pol I ution and have stored chemical s in unnarked contai ners. This
isaviolation of 43 CFR 3809. 2-2 and 43 CFR 8365. 1- 1.

10. Personal property signs can renmain, such as on the
trailer, and hazard or safety signs nay be used where necessary,
but any other signs nust be renoved. The signs posted on the
trees are not necessary or incidental to the mning operation.

11. Sructures nust be tenporary in nature. The Dougl as
Gounty A anning Departnent has indicated that the structures have
been in existence for |onger than 90 days. By county zoning
ordi nance, the clai nants/appel | ants are required to have a county
occupancy permt. Al such structures nust neet county buil ding
and sanitation codes: therefore, you nust acquire the required
permt fromthe county.

(Decision at 5-7.)
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The Sate Drector advised that failure to take the actions
necessary to conply wth the NNC and her deci sion wthin 30 days coul d
justify requiring submttal of a Pan of (perations and a bond for
subsequent operations. By granting the 30-day correction period, the Sate
Drector attenpted to rectify the NNCs failure to provide such a
conpl i ance period. See Decision at 4.

Ve will first address Julie Daugherty's appeal of the Sate
Drector's decision. In her appeal, Julie Daugherty argues that "she is
not a proper party, and that no [NNJ has ever been sent to her * * *." \¢
agree. The NNC cited only Dal e Daugherty and Janes Hol strom the owners
and operators of record on March 16, 1994, and BLMserved only those
parties wth the NNC  Julie Daugherty, who obtai ned her interests in the
operations through an April 15, 1994, quitclai mdeed, was neither nentioned
nor served. W&, therefore, set aside the Sate Director's decision to the
extent it found Julie Daugherty liable for the nonconpliances set out in
the NNC Qur decisioninthis regard does not preclude BLMfromciting
Juli e Daugherty for any nonconpl i ances occurring after she obtai ned her
interests in the operations. 3/

In his Satenent of Reasons for Appeal (SOR, Dal e Daugherty addresses
both the i ssues presented in the NNC and those first raised in the Sate
Drector's decision. He explains that he sold the clai mbefore he recei ved
the DEQ permt application he had requested as required by the Sipul ation
and insists that he has been paying the DEQfines in accordance wth the
schedul e set in the Sipulation. Daugherty denies that he needs a DOGAM
permt, arguing that since his Notice indicated that each disturbed
1/2 acre woul d be reclai ned as operations progressed and estinmated a 2-year
mninumtine period to renove 6,000 yards of material, the total
di sturbance in any 12-nonth period never exceeded the all owed 1-acre,
5,000-cubi c yard DOGAM |limt. He contends that the trailer on the claim
has al ways been sel f-contai ned, so that no proof of proper sanitation
facilities is necessary. He al so asserts that the mning operation uses no
water fromLees Qreek, and that he has di scussed and resol ved t he
water-related i ssues wth the Dougl as Gounty Véter Master. Daugherty
further submts that BLMhas deni ed hi mdue process by insisting that state
permts be obtained, thus circunventing his rights at the Sate level to
chal | enge the necessity for those permts.

Daugherty objects to the Sate Drector's recitation of additional
incidents of alleged nonconpliance, noting that the NNC addressed only the

3/ The BLMhas al ready served a N\NC on Jul i e Daugherty on July 1, 1994.
See Answer at 2 n.1, 5. On July 14, 1994, Julie Daugherty advi sed BLMt hat
the cl ai ns now bel ong to Doubl e Eagl e M ni ng Associ ation, of which she is
president. See Answer at 6 n.3. Ve note that BLMhas the authority to
issue an NNCto all the parties involved in the mning operation. See
Charles S Soll, 137 IBLA 116, 129 n.6, 130 (1996); B K Lowndes, 113 | BLA
321, 323 (1990).
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failure to have Sate permts. Neverthel ess, he denies that he has been in
a continual state of nonconpliance since January 1992, arguing that the
record denonstrates that he was not out of conpliance prior to January 10,
1994. Responding specifically to each incident of nonconpliance raised in
the Sate Orector's decision, Daugherty states:

1) The clai nant/appel | ant has sold the clains in question
and is no longer operating them The DOGAM permt is not
required by him and the closure notice fromthemwas i nproper
inthat it was served to the wong person.

2) The DEQissue has been addressed previously.

3) The water rights issue has been addressed previously.
The cl ai nant/ appel | ant cannot stress enough that water is not
used fromLees Q eek.

4) The accesses to the original bridge have been rocked
nunerous tines, as BLMis fully aware of. They have been
rerocked i n accordance wth both BLMand the sal es agreenent .

5) The bridge has been rebuilt, in accordance wth both BLM
and the sal es agreenent.

6) The second bridge was built, so that access coul d be
nade to the upper claim([Wedge clain) and is included in the
noti ce of the new owner/operator.

7) The clainmant/appel lant no | onger owns the clains in
guestion. He understands that the new owner/operator has
submitted a notice and is now working wth BLM

8) The clainant/appel |l ant no | onger owns the cl ai ns.
The question of renoval of tinber is being handl ed by the new
owner/ oper at or .

9) Al unnarked druns had been renoved. The cl ai nant/
appel l ant di sagrees wth BLMs assessnent of any water pollution,
since he could find no evidence of such.
10) S gns have been renoved by the new owner/ operat or.
11) Sructures located on the claimare tenporary in
nature. The clai nant/appel | ant has know edge t hat the new owner/
operator is working wth the Dougl as Gounty R anni ng Gormi ssi on
concerning any required permts.
(SR at 6.)
Inits Answer, BLMargues that it correctly found that operations on
the clains required a CEQ permt, citing Dal e Daugherty's agreenent in the
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Sipulation wth DEQto apply for such a permt. A though Daugherty
guestions the Sate's authority to regulate activities on the mning
clains, BLMasserts that Departnental regul ations specifically require
mning claimoperators to conply with applicable Sate, as well as Federal,
laws. S nce Daugherty did not apply for a permit, BLMcontends that he is
inviolation of 43 CF.R § 3809.2-2. The BLMal so avers that, accordi ng
to an August 9, 1994, DEQletter, only three paynents total ling $450 have
been nade on the fine, wth the last one received in March 1994. The BLM
nai ntai ns that Daugherty's 8-nonth arrearage clearly supports finding him
i n nonconpl i ance wth a Sate requi renent.

The BLM contends that the mining operations on the clains required
a DOGAM permit authorizing the di sturbance of over 1 acre and/or the
renoval of nore than 5,000 cubic yards of naterial in a 1-year period.
The BLM observes that the origi nal Decenber 29, 1991, Notice indicated
that 6,000 yards of material woul d be renoved between January 5 and
Novenber 12, 1992, fromapproxinately 1.5 acres, and that an April 22,
1994, survey of the operation reveal ed that 2.4 acres had been di st urbed.
The BLM adds that, although DOGAM advi sed Daugherty of its permt
requirenents in a March 28, 1994, letter, it was conpelled to i ssue a
closure order on May 19, 1994, termnating all mning activities pendi ng
procurenent of a DOGAM operating permt. The BLMstates that subsequent
conpl i ance i nspections have di scl osed additional disturbance and mni nal
reclamation. Therefore, BLMnaintai ns that Daugherty continues to viol ate
Sate requirenents for a DOGAM permit and bond.

The BLM does not di spute Daugherty's contention that the trailer on
the site contains adequate sanitation facilities and thus fulfills the
N\C s dermand that proof of such facilities be provided. It asserts,
however, that the Sate Orector considered the prinmary issue in this
regard to be whether the presence of the trailer on the claimfor nore than
90 days viol ated Dougl as Gounty F anni ng Departnent ordi nances. S nce,
as the Qounty advi sed Dal e Daugherty in an April 18, 1994, letter, the
pl acenent of the trailer on the site for nore than 90 days subjected it
to the same regul ati ons as a nobil e hone, BLM concl udes that Daugherty's
failure to conply with the additional requirenents violates 43 CF. R
§ 3809. 2-2.

The BLM acknow edges that the record contai ns no eyew t ness evi dence
as to the renoval of water fromlLees Qeek. It insists, however, that
reports of the creek going dry on the weekend of February 26-27, 1995,
and observations of a punp and hoses on the bank of the creek suffice to
establish that Daugherty has been renoving water fromthe creek. The BLM
therefore, avers that he was required to obtain a water permt which he
failed to do.

The BLMjustifies the Sate Drector's three bridge-rel ated
requi renents as essential to prevent unnecessary and undue degradati on.
The BLMexpl ains that nud on the site is tracked onto the original bridge
and falls between the cracks into the stream a condition whi ch Daugherty
has failed
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to correct, and that a second bridge in such a short stretch of creek is
not needed for the existing mning operation. The BLMdefends the Sate
Drector's order to renove the no trespassing signs, arguing that the
surface of a mning claimis open to recreationalists and others as | ong as
they do not naterially interfere wth mning activity so such signs are
inappropriate. S nce Daugherty has failed to showerror in the NNG BLM
concl udes that the Sate Director's decision nust be affirned.

[1] In managing the public lands the Secretary of the Interior is
nandat ed by section 302(b) of the Federal Land Policy and Managenent Act of
1976 (FLPWN to "take any action necessary to prevent unnecessary or undue
degradation of the lands.” 43 US C 8§ 1732(b) (1994); see Qharles S
Soll, 137 I1BLA 116, 125 (1996), and cases cited therein. This requirenent
was expressly recogni zed in section 302(b) of FLPVA as applicable to the
Departnent’' s admnistration of the Mning Law of 1872. The surface
nanagenent regul ations of 43 CF. R Subpart 3809 were pronul gated pursuant
tothis authority. Arthur Farthing, 136 IBLA 70, 73 (1996); Fed
WI kinson, 135 IBLA 24, 25 (1996); Differential Energy, Inc., 99 | BLA 225,
229 (1987).

Uhder 43 CF.R 8§ 3809.2-2, all operations on mning clai ns nust not
only be conducted to prevent unnecessary or undue degradation but al so
"shall conply wth all pertinent Federal and Sate Laws.” The regul ati ons
al so expressly recogni ze the continuing applicability of "Sate | ans and
regul ations relating to the conduct of operations or reclamati on on Federal
lands under the mning laws.” 43 CF. R 8 3809.3-1. Thus, the failure of
an operator to obtain any necessary Sate pernmits serves as an adequate
justification for issuance of an NNC Bruce W Gaword, 86 | BLA 350, 399-
400, 92 Interior Dec. 208, 235 (1985). Such a notice properly issues where
the authorized officer finds, as a fact, that specific permts are required
and have not been obtained. Bruce W Gawiord, 86 IBLA at 400, 92 Interior
Dec. at 236.

The burden of proof is on an appellant to show error in the decision
appeal ed from and, in the absence of such a show ng, the decision w |
be affirmed. Charles S Soll, 137 IBLA at 126; Fed WI ki nson, supra;
B.K Lowndes, 113 IBLA 321, 325 (1990). Were, as in the present case,

a party appeals froma BLMdetermnation affirmng an NNG it is the
appel lant's obligation to showthat the determnation is incorrect. 1d.

The BLM's NN\C found Daugherty in nonconpl i ance for failure to obtain
necessary Sate permts. 4/ Specifically, BLMconcluded that Daugherty

4/ ¢ reject Daugherty's contention that BLMs insistence that Sate
permts be obtai ned denies himhis due process rights to chall enge the
necessity for those permts through state procedures. The BLMclearly
delineated the permts needed and described the basis for its

concl usion that they were required. See Bruce W Qawford, 86 I BLA at 401,
92 Interior Dec. at 236. The DEQ and DOGAM agreed that the specified
permts were necessary. Appellant has not shown that he has successful ly
chal  enged the determnation that permts are required.
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needed a CEQ permt, a DOGAM permt, and a water rights permt. 5 These
were the only problens identified in the NNC and, thus, were the only

i ssues before the Sate Orector on reviewof the NNC Athough the Sate
Drector cited Daugherty for additional nonconpliances, her decision on
those matters was prenature given the absence of an NNC addressi ng t hose
concerns. Accordingly, we set aside the State Drector's decision to the
extent it found Daugherty Iiable for nonconpliances not noticed in the NN\C
The BLM of course, has the authority to issue future NNCs to the
appropriate parties for any activities on the clains found to conflict wth
appl i cabl e | ans and regul ati ons.

The BLMgrounds its affirnati on of the necessity for a DEQ pernit
on the provisions of the Sipulation wth DEQ Daugherty does not deny
that he was obligated under the Sipulation to apply for such a pernmt.
He asserts instead that he sold the clains before he could apply. The
Sipulation, however, directed Daugherty to file the permt application
cont enpor aneously wth signing the Sipulation. This he failed to do.
Accordingly, the record anply supports BLMs finding that Daugherty failed
to obtain the required DEQ permt. The record al so sustains BLMs
concl usion that Daugherty is in arrears in paying the fine set out in the
Sipul ation.

The BLM has sufficiently established that Daugherty was obl i gat ed
to obtain a DOGAM permt. The January 5 through Novenber 12, 1992,
operating period specified in the Decenber 31, 1991, Notice flatly refutes
Daugherty's contention that the Notice contenpl ated a 2-year period to
renove 6,000 yards of naterial. Daugherty does not seriously dispute that
the operations disturbed an area greater than 1 acre, but again relies on
his sale of the clains as absol ving himof any responsibility for acquiring
a DOGAM permit. Watever his current invol venent wth the clains nay be,
t he evi dence, which includes correspondence fromDOGAM addressing the need
for a permt, denonstrates that he shoul d have secured a DOGAM pernit
whil e he was the operator and owner of the clains. Accordingly, we affirm
BLMs NNCto the extent it found Daugherty in nonconpliance for failure to
obtain a DOGAM pernit.

In response to BLMs statenent that he needed to acquire a water
rights permt, Daugherty insists that he has not used any water fromlLees

5/ The NNC al so directed Daugherty to provide proof of proper sanitation
facilities for the canp trailer according to county standards. Daugherty
states that the trailer has al ways been a sel f-contai ned unit, and BLM does
not dispute this statenent. Thus, Daugherty has furnished the requested
information and corrected the nonconpliance. The Sate Drector's

deci sion, however, found that the presence of the trailer on the site for
over 90 days required Daugherty to obtain a county occupancy permt, an

i ssue beyond the scope of the NNC  Accordingly, as discussed infra, we set
aside as prenature the Sate Orector's decision on this issue.
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Qeek, and that he "had contacted Dougl as Gounty Véter Master Gary Bal |

on these conpl aints and they have been dismssed.” (SCRat 5.) Daugherty
provi des no evidence in support of that assertion other than a copy of a
report of a February 18, 1994, Sate inspection of the mning operation.
(SIR Ex. L-1.) That inspection, which took place on a Fiday, was
undertaken in response to a February 15, 1994, conplaint that the "stream

is being reduced to a trickle over the weekends to fill settling ponds."
Id. Athough the inspector found "no evidence of diversion fromthe
creek,” he noted the existence of "2 full settling ponds.” Id. He also

indicated that there was a possible violation of Sate lawand stated, wth
regard to the action taken: "Left business card and a note informng
operators of lack of water rights.” 1d. The report is certainly not

evi dence that the conplaint was "di smssed."

Qearly, the water in the settling ponds cane fromsonewhere. In
its Answer, counsel for BLMstates that "BLMreports that a punp and
hoses have been observed on the bank of the creek.” (Answer at 11.)
Moreover, there is evidence in the record that the flow of Lees G eek bel ow
Daugherty' s operation was substantially reduced later in February 1994,
followng the February 18, 1994, Sate inspection. See SR Ex. M
That resulted in another conplaint being registered wth the Sate on
February 28, 1994. See S(R Ex. L-2. There was no onsite inspection based
on that conplaint. A report, bearing the sane date, stated that
conpl ai nant was inforned that an investigation was "al ready underway" and
noted the "status" as "ongoi ng." Daugherty has not provided evi dence that
the investigation undertaken by the Sate was resolved in his favor. Ve
find that Daugherty has failed to neet his burden of showng error in BLMs
determnation that he was required to seek a water pernit.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part and set aside in part.

David L. Hughes
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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